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• Reproduce the copyrighted work
• Prepare derivative worksPrepare derivative works
• Distribute by sale, transfer, rental, lease, or 

lending
• Display the work
• Perform the work in public p
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A i h h li i d l i• A copyright owner has a limited monopoly to engage in 
these five activities

• Unless you are the copyright owner you cannot use a• Unless you are the copyright owner, you cannot use a 
currently copyrighted work or anything substantially 
similar to the work unless:

• You get permission right to use the work via 
purchase or license

• You are engaged in a “fair use”You are engaged in a fair use

• Another defense exists



7/27/2011

5

Musical Work

or Publishing Company

↓
ASCAP/BMI/SESACASCAP/BMI/SESAC 

(includes Internet performance)
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Sound Recording

or Record Label

↓
SoundExchangeg

(not required for over-the-air)
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Over the Air 
Broadcast Internet Webcast

Musical Work
(underlying music 

d l i )
ASCAP/BMI/SESAC ASCAP/BMI/SESAC

and lyrics)

Sound Recording
( i l di i N S dE h(particular rendition 

of  a song)
None SoundExchange



7/27/2011

8



7/27/2011

9



7/27/2011

10

1. File with the United States Copyright Office

2. Comply with the “Sound Performance 
Complement”

3. Pay Royalties/File Required Playlists of Use
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File Before 
Commencing 
Webcasting 
Operations
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MUST: 
Provide song title, album title, and name of the performer 

l i hcontemporaneously with song

DON’T: 
Pre announce upcoming songs or allow any otherPre-announce upcoming songs or allow any other 
interactivity

(NOT OK): “‘Yesterday’ by The Beatles will be played at 
5:23 pm, followed by two minutes of commercials and p , y
then ‘Born to Run’ by Bruce Springsteen at 5:30 pm”
(OK): “We’ll go to commercial and have some Beatles 
for you when we come back” or “Coming up, we go 
b k t th hi f ‘Y t d ’”back to the archive for ‘Yesterday’” 
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Song: 
N th 1 i hNo more than 1x in an hour

Album:  
No more than 3x in 3 hours
None of these back to back

Artist or Compilation:  
No more than 4x in 3 hours 
None of these back to back
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Archiving:
P f l h 5 h hi iPrograms of less than 5 hours:  no archiving  

Programs of 5 hours or greater:  can archive for up to 2 weeks

Repeating: 
If repeated consecutively:  must be at least 3 hours

If less than 1 hour: can only repeat 3x in a 2 week periodIf less than 1 hour:  can only repeat 3x in a 2 week period 

If 1 hour or more: can only repeat 4x in a 2 week period
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No: 
Contemporaneous transmission of visual images 

ith dwith sound
Bootlegs

Must: 
Agree to cooperate in preventing creation of 
pirated CDs
Not interfere with the technical measures widely 
used by sound recording owners to identify or 
protect copyrighted works.
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1. Election of Status  (January 31)

2. Annual minimum Payment of $ 500 per station (January 31)

3. Monthly Requirements (within 45 days of end of month)

a. Payment
b. Playlist reports of use
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By January 31:
$500 per channel 
((max. 100 
channels)
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Within 45 days of 
the end of the 
month:

P li blPay at applicable 
per performance 
rate
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A performance is any instance in which any portion of a sound recording is

A performance of a sound recording that does not require a license 
(you own the rights)

A performance is any instance in which any portion of a sound recording is 
webcast to a listener excluding: 

(you own the rights)

A performance of a sound recording for which a license has already 
been obtained directly from the copyright owner (you’ve done the 
work)work)

An incidental performance that makes no more than a brief use of 
the sound recording including brief musical interludes into and out 
of commercials brief performances during sports talk or newsof commercials, brief performances during sports, talk, or news 
programming and brief performances during commercials which are 
less than 60 seconds in duration, as well as ambient music in the 
background at a public event which does not feature a particular 

d di f h 30 d (i ’ j b )sound recording of more than 30 seconds (it’s just a bump)
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1 Listener1 Listener  
x   

1 Song  
x  

Applicable Royalty Rate
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10 Listeners 
x   

12 Songs in an hour 
= 

120 Performances
x  

Applicable Royalty Rate of $ 0.0017 
=

24.48 cents per hour
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100 Listeners
x   

7200 Songs in  month (12 per hour in a 20 hour day)
= 

720 000 P f720,000 Performances
x  

Applicable Royalty Rate of $ 0 0017Applicable Royalty Rate of $ 0.0017 
=

$ 1224.00 per monthp
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Most webcasting software does this for you

BUT

Not all software calculates exact performances 

You may be counting by the day, the hour or by y g y y, y
average listenership, not by the song and, thus, 

overinflating your numbers 

Investing in good software may save money in theInvesting in good software may save money in the 
long run, both in terms of royalty calculation AND: 
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To SoundExchange in ASCII format 
via E-mail, FTP, CD-ROM:

Name of the service making transmissions (including call 
letters if relevant))
Identification of the transmission category from one of eleven 
choices
Name of the featured artistName of the featured artist
Sound recording title
International Standard Recording Code (“ISRC”)  OR  Album 
i l k i l b ltitle + marketing label

Channel or program name
Actual total performances  OR  Aggregate Tuning Hours + 
Play Frequency + Date/Time
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Name of 
Service

Trans.
Cat. Feat. artist

Sound  
Rec. 
Title

ISRC Album 
Title Label Channel 

Name

Actual
Total 
Perf.

ATH Play
Freq.

Date 
/Time

FHHW b C
Bruce 

S i t Born to Born to 
R C l bi WFHH 200FHHWeb C Springsteen Run Run Columbia WFHH 200

FHHWeb C
Bruce 

Springsteen
Born to 

Run
Born to 

Run Columbia WFHH 20 4 5/23/2011C Springsteen Run Run Columbia WFHH 20 4 5/23/2011

FHHWeb C
Bruce 

Springsteen
Born to 

Run

USMR-
001-
75 WFHH 200p g 75-

00001

FHHWeb C
Bruce 

Springsteen
Born to 

Run

USMR-
001-
75- WFHH 20 4 5/23/2011

00001
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List of Entities Covered

CommercialNoncommercial Commercial
Commercial Broadcasters

Without regard to the earlier 
Webcasting Settlement 

Noncommercial
Public Broadcasters 

Pursuant to Webcasting Settlement 
Agreement between CPB and 

Agreement between NAB and 
SoundExchange

SoundExchange

Noncommercial Educational Webcasters
Pursuant to CRB ‘s Webcasting III 
d i i li bl 2011 2015decision applicable to 2011-2015

Noncommercial Webcasters
Pursuant to Webcasting Settlement 
A t b t NRB dAgreement  between NRB and 
SoundExchange

Noncommercial Webcasters
Pursuant to CRB’s Webcasting III decisionPursuant to CRB s Webcasting III decision 
applicable to 2011-2015
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A noncommercial webcaster:

is exempt from taxation under Section 501 of the Internalis exempt from taxation under Section 501 of the Internal 
Revenue Code

has applied for status as an entity exempt from taxation pp y p
under Section 501 of the Internal Revenue Code, or 

is a government entity acting within its public purpose

**Note that the definition of “noncommercial” for webcasting 
purposes has nothing to do with the FCC license.**  
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Noncommercial Settlement Agreement forNoncommercial Settlement Agreement for 
Public Broadcasting Stations

Eligibility

Qualify as a "noncommercial webcaster" under the statutory licensing rules

Webcast as part of the mission that entitles the owner to be exempt from 
taxation under Section 501 of the Internal Revenue Code or if it is owned by ataxation under Section 501 of the Internal Revenue Code, or, if it is owned by a 
government entity, operate for a public purpose.

Licensed by the Federal Communications Commission

O i i i ( b l l i )Originate programming (not be solely a repeater station)

Be a member or affiliate of: 

NPR
American Public Media
Public Radio International
Public Radio Exchange
National Federation of Community Broadcasters orNational Federation of Community Broadcasters, or
Be a public radio station that is qualified to receive funding from CPB
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Noncommercial Settlement Agreement for 
Public Broadcasting Stations (continued)

Payment and Playlist Filing

S i bill d di l b NPR’ P bli R diStations are billed directly by NPR’s Public Radio 
Interactive and make playlist filings to that entity as well 

Exists through 2015g
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Noncommercial Educational Webcasters

EligibilityEligibility
Any noncommercial webcaster who: 

Is directly operated by, or affiliated with and officially sanctioned 
b d i ll di d i d h l llby, a domestically-accredited primary or secondary school, college, 
university or other post-secondary degree granting institution;

Staffs its webcasting operations substantially by students; 

Did not exceed 159,140 ATH in any month during the preceding 
year.

**Must opt in to “noncommercial educational webcaster” status 
by January 31 of each year or 

within 30 days of commencing webcasting**
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Noncommercial Educational Webcasters (continued)

Payment
$500 annual minimum (by Jan. 31)  plus: 

Noncommercial Educational Webcasters (continued)

$ ( y ) p
Nothing more if you do not exceed 159,140 aggregate tuning hours in a given 
month
Payment at per performance rate of: 

2011: $ 0.0017
2012: $ 0.0020
2013: $ 0.0022
2014: $ 0 00232014: $ 0.0023
2015: $ 0.0025

Playlist Filing
< 55,000 ATH/MO =  able to pay $ 100 in lieu of filing
Between. $ 55,000 ATH/MO and 159,140 ATH/MO = Two seven-day periods per 
quarter
> 159 140 ATH/MO M thl fili f ll l d d i th th> 159,140 ATH/MO  = Monthly filing of all songs played during the month
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55,000 Aggregate Tuning Hours Per Month
÷

744 hours in a 30 day month744 hours in a 30 day month
=

73.92 listeners at any given time
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General Noncommercial Settlement AgreementGeneral Noncommercial Settlement Agreement

EligibilityEligibility
Any noncommercial webcaster who elected into the agreement by 
January 31 of each year (or within 30 days of commencing 
webcasting) and does not in any subsequent year opt outwebcasting) and does not, in any subsequent year, opt out
**Must opt-in to “noncommercial microcaster” status by January 31 

of each year or within 30 days of commencing webcasting**
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General Noncommercial Settlement Agreement (continued)

Payment
$ 500 annual minimum (by Jan. 31) plus:

General Noncommercial Settlement Agreement (continued)

$ 500 annual minimum (by Jan. 31)  plus: 
Nothing more if you do not exceed 159,140 aggregate tuning hours in a 
given month
Payment at per performance rate of: 

2011: $ 0.00057 
2012: $ 0.00067 
2013: $ 0.00073
2014: $ 0.00077 $
2015: $ 0.00083

Playlist Filing

< 44 000 ATH/YR = able to pay $ 100 in lieu of filing< 44,000 ATH/YR =  able to pay $ 100 in lieu of filing

Between $ 44,000 ATH/YR and 159, 140 ATH/Month = Two seven day periods 
per quarter

159 140 ATH/M th M thl fili f ll l d d i th th> 159,140 ATH/Month  = Monthly filing of all songs played during the month
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44,000 Aggregate Tuning Hours Per Year, gg g g
÷

8760  hours in a year
=

5.02 listeners at any given time
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Noncommercial Webcasters 
Under the Copyright Royalty Board’sUnder the Copyright Royalty Board s 

Webcasting III decision covering 2011-2015
(not participating in a settlement agreement)

Eligibility

Any non-interactive, noncommercial webcaster that is not 
part of a settlement agreement
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N i l W b t U d W b ti III

Payment

Noncommercial Webcasters Under Webcasting III
(not participating in a settlement agreement) (continued)

$ 500 annual minimum (by Jan. 31)  plus: 
Nothing more if you do not exceed 159,140 aggregate tuning hours in a given 
month
Payment at per performance rate of: 

2011: $ 0.0019 
2012: $ 0.0021 
2013: $ 0 00212013: $ 0.0021
2014: $ 0.0023 
2015: $ 0.0023

Playlist Filing
Overall royalty obligation for the year <= $ 500 = Two seven-day periods per 
quarter
Overall royalty obligation for the year >$ 500 = Monthly filing of all songs played 
during the monthduring the month
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Commercial Webcasters 
Under the Copyright Royalty Board’s 

W b ti III d i i i 2011 2015Webcasting III decision covering 2011-2015
(not participating in a settlement agreement)

Eligibility
Any commercial webcaster who has a substantial business owning 
and operating one or more terrestrial AM or FM radio stations that p g
are licensed as such by the Federal Communications Commission

**Must opt in to “small broadcaster” status by January 31 of 
each year or within 30 days of commencing webcasting**y y f g g
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Commercial Webcasters Under Webcasting III
(not participating in a settlement agreement) (continued)

PaymentPayment
$ 500 annual minimum (by Jan. 31)  plus: 

Payment at per performance rate of: 
2011:  $ 0.0017
2012:   $ 0.0020
2013:   $ 0.0022
2014: $ 0 00232014:   $ 0.0023
2015:   $ 0.0025

Playlist Filing
< 27,777 ATH/YR =  able to pay $ 100 in lieu of filing
> 27,777 ATH/YR = Monthly filing of all songs played during the month
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27 777 Agg g t T i g H P Y27,777 Aggregate Tuning Hours Per Year
÷

8760 hours in a year
=

3.17 listeners at any given time
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Eligibility Payment Playlist Filing

Members of 

NPRCPB/
SoundExchange

Settlement Agreement

NPR
APM
PRI
NFCB
CPB

Deal directly with NPR’s 
Public Radio Interactive

Deal directly with NPR’s Public Radio 
Interactive

Annual minimum: $ 500
M thl E t PP R t

<55,000 ATH/MO =  $ 100 proxy fee

Noncommercial
Educational

Any noncommercial webcaster who is affiliated 
with an educational institution and whose 
operations are substantially staffed by students

Monthly Excess at PP Rate: 
2011:   $ 0.0017
2012:   $ 0.0020
2013:   $ 0.0022
2014:   $ 0.0023
2015    $ 0.0025

Bet. $ 55,000 ATH/MO and 159,140 ATH/MO 
= Two seven day periods per quarter

>159,140 ATH/MO
= Monthly filing of all songs played

General 
Noncommercial 

Settlement Agreement

Any noncommercial webcaster who opted in by 
1/31 of each year or within 30 days of starting and 
doesn’t opt out

Annual minimum: $ 500
Monthly Excess at PP Rate: 
2011:   $ 0.00057
2012:   $ 0.00067
2013:   $ 0.00073
2014:   $ 0.00077
2015 $ 0 00083

<44,000 ATH/YR =  $ 100 proxy fee

Bet. $ 44,000 ATH/YR and 159,140 ATH/MO 
= Two seven day periods per quarter

>159,140 ATH/Month  
= Monthly filing of all songs played

2015    $ 0.00083

CRB Webcasting III
decision Any non-interactive noncommercial webcaster

Annual minimum: $ 500
Monthly Excess at PP Rate: 
2011:   $ 0.0019
2012:   $ 0.0021
2013: $ 0.0021

<= $ 500 in annual royalties = Two seven day 
periods per quarter

>$ 500 in annual royalties2013:   $ 0.0021
2014:   $ 0.0023
2015:   $ 0.0023

= Monthly filing of all songs played
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Eligibility Payment Playlist Filing

Any commercial webcaster 
who has a substantial 
business owning and

Annual minimum: $ 500

Monthly Per Performance: Monthly list of all songs

All Commercial 
Broadcasters

business owning and 
operating one or more 
terrestrial AM or FM radio 
stations that are licensed 
as such by the Federal 
Communications 

2011:   $ 0.0017
2012:   $ 0.0020
2013:   $ 0.0022
2014:   $ 0.0023
2015    $ 0.0025

played 

$ 100 proxy fee option for 
less than 27,777 ATH/YR

Commission



7/27/2011

43

Presented by:Presented by:
Kevin M Goldberg EsqKevin M. Goldberg, Esq.

Fletcher, Heald & Hildreth, P.L.C.
Phone: 703-812-0462

E-mail: Goldberg@fhhlaw.com
Website: http://www.fhhlaw.com

Bl h // l blBlog: http://www.commlawblog.com


