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The Statutory License
Applicable to Webcasting
Why?

What?
And, Most Important: How?
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Rights of a Copyright Owner

« Reproduce the copyrighted work
e Prepare derivative works

 Distribute by sale, transfer, rental, lease, or
lending

 Display the work
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Extent of Ownership Rights

A copyright owner has a limited monopoly to engage in
these five activities

e Unless you are the copyright owner, you cannot use a

currently copyrighted work or anything substantially
similar to the work unless:

*  You get permission right to use the work via
purchase or license




mm Fletcher, Heald & Hildreth wwp

Dual Music Rights in Every Song: “Yesterday”

Musical Work

or Publishing Company

7/27/2011
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Dual Music Rights in Every Song: “Yesterday”

Sound Recording

THE GENIUS OF
RAY CHARLES

or Record Label

7/27/2011
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N\DCD

of a song)

Dot G ST Internet Webcast
Broadcast
Musical Work
(underlying music ASCAP/BMI/SESAC | ASCAP/BMI/SESAC
and lyrics)
Sound Recording
(particular rendition None SoundExchange
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January 28, 2010

VIA E-mail & Certified Mail, Return Receipt Requested

Re: Notice of Potential Violation of Terms of Statutory License
ST ISR Ak Y
Dear g

As you may know, SoundExchange. Inc. is the non-profit entity designated by the
Copyright Royalty Board to collect royalties owed under the statutory license for the public
performance of sound recordings via certain noninteractive digital audio transmissions (e.g..
“webcasting™) and the making of certain ephemeral phonorecords. See 17 U.S.C. §§ 112(¢).
114: 37 C.F.R. Parts 370, 380 (the “Statutory License™). SoundExchange. in wrn, distributes the
royalties it collects to the performing artists and copyright owners of such sound recordings.

We are aware that you filed a Notice of Use of Sound Recordings Under Statutory
License with the United Srates Copyright Office on January 23, 2008 for your webcasting
SCrVICES 1 e\ Y scrvice that relies on the Statutory License is required 1o
provide to SoundExchange at least the following: (1) an annual minimum fee. accompanied by
the appropriate statement of account: (2) monthly usage payments. also accompanied by the
appropriate statement of account; and (3) reports of use reporting the sound recordings
performed by the service. As of this date. SoundExchange has not received any of the foregoing

from oy S the webeasting service ol e ———

Under the U.S. Copyright Act. a service that transmits webcasts of copyrighted sound
recordings over the Interncet to users in the United States must cither comply with the Statutory
License or have direct licenses from the sound recording copyright owners to perform any
content transmitted on the service. I oS *s not relying on the
Statutory License — for example. beca t has a direct license to the pertinent sound recordings
— then please let us know so that we may update our records and inform our constituents
accordingly.

However, if is relying on the Stawutory License,
please let us know whether it is doing so under a difTerent corporate name or whether it is relying
on a third party 10 make payments under the Statutory License to SoundExchange. If not, then
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Januarv 28, 2010

Page 2 of 2

N < opcrating in violation of the terms ufdie Statutory
lacﬂm.bmuscuhasﬁnhdmpmud.eSuundE hange with the fee, monthly
usage p of and reporns of use. Asenrwemnunundsmopﬁme
under the Statutory License but fails to adhere to these requirements may be liable ﬁ:rclupyrluht
infringement. The damages for copyright infringement can be severe. For example, the service
may b liable for damages of up 10 $150,000 per incident of infringement, see 17 US.C. §
504(c)(2), and each instance in which a sound recording is transmitted through the site and
aceessible in the United States may be idered a separate incid of infri . To
comply with the Statutory License, a service must (among other things) submit timely payments,
statements of account, and reports of use and conduct its streaming activity in compliance wi
the statutory conditions on eligibility (see 17 U.S.C. §§ 112(e); l 14(d}2}C)). Please be advised
that every service must calcul; its own due and sub the ¥ payments and
reports. SoundExchange does not send invoices to services for their monthiy or annual amounts
due.

To that end, please calculate the amount due from your service for all webcasts of
capyrighted sound recordings made over the Internet to users in the Uniled States since
commencement of the service. You may use the rates and other information provided on
SoundExchange's web site at www soundexchange.com to determine the amount due 1o
SoundExchange. Please remit payment, statements of account and reports of use to
SoundExchange as soon as p and no later than February 22, 20010,

Finally, you should be aware thal SoundExchange does not make any determination as to
whether a service is in fact eligible to use the Statutory License. Instead, the applicable
authorization for such services 1o publicly perform sound recordings derives from federal law,
and eligibility for such activity is thus a matter of law. A dingly, ge’s
acceplance of notices of use, payments, statements of account, or reports of use does not express
or imply any acknowledgment that a service is in fact eligible for or otherwise in compliance
with the requiremenis of the Statutory License. If you have questions about whether your service
is eligible for the § v Lix you should censult your own legal counsel for advice.

This lemer does not cnnsnln:-e a wawu- of our members® right 1o recover damages
incurred by virtue of any unli Transmi or reproducti of copyrighted sound
recordings, and such rights as well as claims for other reliel are expressly retained.

If you have anjrqucshons, please muew our web site at www.soundexchange.com or fieel
free to contact our 1ix and enfi P at 202.640.5858.

Best regards,
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Steps to Compliance

1. File with the United States Copyright Office

2. Comply with the “Sound Performance
Complement”

3. Pay Royalties/File Required Playlists of Use

7/27/2011
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File Before
Commencing
Webcasting _ — — _ , _

i Comgres. Copyright Office, a notice stating the service’s intention to 1me 1he stanmory license under sections
pera lons riziek or Teld M2k or both. of title 17 of the Disitesd States Cosle, as amended by Public Law 10.4-56. 505 Stat.

336, and Public Law 1o5-304, 112 Stac. 2860,

G MNotice of Use of Sound Recordings
under Statutory License

Umnited States Copyright Office

Please endose a dueds or momey order fior the nonrefundable Sling fee.
pay o R of Gopyriglars. Mail 1oz
Cheddc i applicabile: Copprighes Royalty Boaxd
N it I ey ATT: Licoasing Divison
Wisitiragtoe, DG 20024 0400

Please type or prim the reguested informarion Sor each item. If this is am amendsd
fifing, please indicate which item comains new informatson by chedking the new informatson box to the left
of tban itexmn

P fermation
1 mdamme of serice

2 maadl

e rE: A e afior dex i s cmrastle f i i e ombe 2 28 e cae b aeed fm pier peograpkic losrion.

d
;

ooo oo
P

5 ‘Wwebcite £ L trpear
e TE Slr—arien mawst by presidel o e b gais Scorn & e crlne wabir or R page of P oo
st F e Sty iymieh - vty ebeirFeyt o St o e

O & Mature officense and categony of setvics: [(Chedk all that appiy]
a Statistonr cense for digital o 2 17 LSC )
O Preexistimg subscription service O Eligible nonsulrscription transmission sesvice
O Preexistimg satcllite digital audio radio servioe 0 New subscription servios

b Sramutons Moense for meaking ephemeral phonerecond s, 57 USC Frizie)
Preexisting subscription service O Eligible
Precxisting satdlite digital audio radio servios

A buasi i i e
transmission pumanm to 17 LISC s1gpidiaxe

Diate or expected date of

rntraal degeral off @ coumd g

Anitial wse of the i) oense for tie prrpose of
" fgs e soaumd 5

Offices oF aut

Mame
Tutle
Diate

Moo RS T sk i e Sy e o s i e e etk fre e Bork recesied fn she Cnprrigio Csior.

7/27/2011
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Sound Performance Complement

(Required and Prohibited Information
About Songs, Albums and Performers)

MUST:

Provide song title, album title, and name of the performer
contemporaneously with song

DON’T:
Pre-announce upcoming songs or allow any other
interactivity

(NOT OK): ““Yesterday’ by The Beatles will be played at
5:23 pm, followed by two minutes of commercials and

7/27/2011
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Sound Performance Complement

(Required and Prohibited Information
About Songs, Albums and Performers)

Song:

No more than 1x in an hour

Album:
No more than 3x in 3 hours
None of these back to back

Artist or Compilation:

7/27/2011
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Sound Performance Complement

Archived and Repeated Programs

Archiving:
Programs of less than 5 hours: no archiving

Programs of 5 hours or greater: can archive for up to 2 weeks

Repeating:

If repeated consecutively: must be at least 3 hours

7/27/2011
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Sound Performance Complement

Other Requirements

No:

Contemporaneous transmission of visual images
with sound

Bootlegs

Must:

Agree to cooperate in preventing creation of
pirated CDs

7/27/2011
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Annual Filing Requirements

1. Election of Status (January 31)
2. Annual minimum Payment of $ 500 per station (January 31)
3. Monthly Requirements (within 45 days of end of month)

a. Payment

b. Playlist reports of use

7/27/2011
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By January 31: 2010 MBmaUM FEE
$500 per channel ——" =

(max. 100
channels) !

[SzbordTharmesd Moarse” = o Seeoe Talse=g

e e e T

ZEID ANNU AL MIMBIUMN FEE

I Rcearsec=s s ey & S00 anrua i e e ss=mow o ohanmel, nat i essoeses S5 (B0E I
A peemmerts. s be acoomceTes by 2 Steteenerr of Socowrt

S Murmicsr of Siabons*Thamncis Tranesineg i 25000

[o- = vl GRS FEE o.og
HErier e lesser of fa $50U000 or M5 me & swiSpied by S500

H Enier amounis pressowssy peed Foe 230000 -fioer s e OHNLY

FEnker ime: 6 sulviraacked o e 5

DUE DATE

S o oo charrede Far FTEes = Oomeeene i 208 arT meew aper=irg peion = keruae I M0
Licarsess shall maiis U fox- posmmer TS o o beeSione: Felwary 1. 258
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‘NZ 1 1 STATEMENT OF ACCOUNT FOR A BROADCASTER
lthln 45 days Of (PURSUANT TO THE WEBCASTER SETTLEMENT ACT OF 2008)

the end of the 2010 USAGE

Send payments and statements to:
month: ——
1121 Fourteenth St, NW., Suite 700
sSsoundes<cihaEricgges Washington, DC 20005
Attn: Royalty Administration

Pay at ap plicable Flease refer to page 3 for instructions to filling out this form.
per performance | ———

2|Name of service:

rate

Station/Shannel Name* (e.g., Station Call Letters):
4] *If reporting mere than ene, list allon Page 3

MONTH PERFORMANCES

sluanuary

s|February

7|March

slAapril

s|Ma

njdune

1fduly

1zjAugust

s|september

14|October

November

December

Enter sum of lines 5 - 16 from above

Enter line 17 multiplied by $¢.0016

Enter the TOTAL number of Stations/Channels transmitting in the year 2010

2010 MINIMUM FEE LIABILTY
Enter the Iesser of {a} $50,000 or (b} line 19 multiplied by $500

Enter the greater of (a) line 18 or (b} line 20

Enter amounts previously paid for 2010 liability
{in cluding both monthly fes lisbility and minimum fes payments)

TOTAL CURRENT LIABILITY
Enter ling 22 subtracted from ling 21

Page 1 of 5 (DFFICE USE DNLY - WSA-NAB-3506-2015)

18
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Per Performance Calculation
(Definition)

A performance 1s any instance in which any portion of a sound recording is
webcast to a listener excluding:

A performance of a sound recording that does not require a license
(you own the rights)

A performance of a sound recording for which a license has already
been obtained directly from the copyright owner (you’ve done the

‘xrn'v']z\
vy

A J."

An incidental performance that makes no more than a brief use of
the sound recording including brief musical interludes into and out
of commercials, brief performances during sports, talk, or news

7/27/2011
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Per Performance Calculation
(Practice)

1 Listener
X
1 Song

X

Applicable Royalty Rate

N\DCD

7/27/2011
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Per Performance Calculation
(Practice)

10 Listeners
X
12 Songs in an hour

120 Performances

X
Applicable Royalty Rate of $ 0.0017

7/27/2011
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Per Performance Calculation
(Implementation)

100 Listeners
X

7200 Songs in month (12 per hour in a 20 hour day)

720,000 Performances

X

7/27/2011
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Per Performance Calculation
(Software)

Most webcasting software does this for you
BUT

Not all software calculates exact performances

You may be counting by the day, the hour or by
average listenership, not by the song and, thus,
overinflating your numbers

23



mh Fletcher, Heald & Hildreth WWD

Playlist Report of Use

To SoundExchange in ASCII format
via E-mail, FTP, CD-ROM:

Name of the service making transmissions (including call
letters if relevant)

Identification of the transmission category from one of eleven
choices

NT{\MI\ f\'p “'LI\ pnn-‘-111nnr] D! ':
INaAIll© O1 UIC I1€aturcu

Sound recording title
International Standard Recording Code (“ISRC”) OR Album

7/27/2011
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Sample Playlist Report of Use

(each possible combination of information)

Name o, .
Service Cat. Leat. artist

7/27/2011
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List of Entity Categories
List of Entities Covered

Noncommercial Commercial
Public Broadcasters Commercial Broadcasters
Pursuant to Webcasting Settlement Without regard to the earlier
Agreement between CPB and Webcasting Settlement
SoundExchange Agreement between NAB and
SoundExchange

Noncommercial Educational Webcasters

Pursuant to CRB ‘s Webcasting III
decision applicable to 2011-2015

Noncommercial Webcasters
Pursuant to Webcasting Settlement

7/27/2011
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Noncommercial v. Commercial Webcasters

A noncommercial webcaster:

1s exempt from taxation under Section 501 of the Internal
Revenue Code

has applied for status as an entity exempt from taxation
under Section 501 of the Internal Revenue Code, or

1s a government entity acting within its public purpose

27
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Noncommercial Settlement Agreement for
Public Broadcasting Stations

Eligibility

Qualify as a "noncommercial webcaster" under the statutory licensing rules

Webcast as part of the mission that entitles the owner to be exempt from
taxation under Section 501 of the Internal Revenue Code, or, if it is owned by a
government entity, operate for a public purpose.

Licensed by the Federal Communications Commission

Originate programming (not be solely a repeater station)

Be a member or affiliate of:

NPR

7/27/2011
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Noncommercial Settlement Agreement for
Public Broadcasting Stations (continued)

Payment and Playlist Filing

Stations are billed directly by NPR’s Public Radio
Interactive and make playlist filings to that entity as well

Exists through 2015

7/27/2011
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Noncommercial Educational Webcasters

Eligibility
Any noncommercial webcaster who:

Is directly operated by, or affiliated with and officially sanctioned
by, a domestically-accredited primary or secondary school, college,
university or other post-secondary degree granting institution;

Staffs 1its webcasting operations substantially by students;

Did not exceed 159,140 ATH in any month during the preceding
year.

7/27/2011
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Noncommercial Educational Webcasters (continued)

Payment

$500 annual minimum (by Jan. 31) plus:

Nothing more if you do not exceed 159,140 aggregate tuning hours in a given

month

Payment at per performance rate of:

2011:
2012:
2013:
2014:
2015:

$ 0.0017
$ 0.0020
$ 0.0022
$ 0.0023
$ 0.0025

Playlist Filing

7/27/2011
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Aggregate Tuning Hour

Maximum Approximation
(Noncommercial Educational Microcaster
seeking Exemption from Playlist Report of Use Filing)

55,000 Aggregate Tuning Hours Per Month

73.92 listeners at any given time

7/27/2011

32



7/27/2011

mh Fletcher, Heald & Hildreth WD@D

General Noncommercial Settlement Agreement

Eligibility

Any noncommercial webcaster who elected into the agreement by
January 31 of each year (or within 30 days of commencing
webcasting) and does not, in any subsequent year, opt out

** Must opt-in to “noncommercial microcaster” status by January 31
of each year or within 30 days of commencing webcasting™*

33
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General Noncommercial Settlement Agreement (continued)

$ 500 annual minimum (by Jan. 31) plus:

Nothing more if you do not exceed 159,140 aggregate tuning hours in a

given month

Payment at per performance rate of:

2011:
2012:
2013:
2014:
2015:

$ 0.00057
$ 0.00067
$ 0.00073
$ 0.00077
$ 0.00083

Payment

Playlist Filing

7/27/2011
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Aggregate Tuning Hour

Maximum Approximation
(Noncommercial Microcaster seeking
exemption from playlist report of use filing)

44,000 Aggregate Tuning Hours Per Year

8760 hours in a year

N\DCD

7/27/2011
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Noncommercial Webcasters
Under the Copyright Royalty Board’s
Webcasting III decision covering 2011-2015

(not participating in a settlement agreement)

Eligibility

Any non-interactive, noncommercial webcaster that is not
part of a settlement agreement

7/27/2011
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Noncommercial Webcasters Under Webcasting 111
(not participating in a settlement agreement) (continued)

Payment

$ 500 annual minimum (by Jan. 31) plus:

Nothing more if you do not exceed 159,140 aggregate tuning hours in a given

month

Payment at per performance rate of:

2011:
2012:

aoNn19.
LU LlJ.

2014:
2015:

$ 0.0019
$ 0.0021
$ 0.0021
$ 0.0023
$ 0.0023

Playlist Filing

7/27/2011
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Commercial Webcasters
Under the Copyright Royalty Board’s
Webcasting III decision covering 2011-2015

(not participating in a settlement agreement)

Eligibility

Any commercial webcaster who has a substantial business owning
and operating one or more terrestrial AM or FM radio stations that
are licensed as such by the Federal Communications Commission

** Must opt in to “small broadcaster” status by January 31 of
each year or within 30 days of commencing webcasting™*

38
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Commercial Webcasters Under Webcasting 111
(not participating in a settlement agreement) (continued)

$ 500 annual minimum (by Jan. 31) plus:

Payment at per performance rate of:

2011:
2012:
2013:
2014:
2015:

$ 0.0017
$ 0.0020
$ 0.0022

VeUVUUUdU

$ 0.0025

Payment

Playlist Filing

7/27/2011
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Aggregate Tuning Hour

Maximum Approximation
(Small Broadcaster seeking Exemption
from Playlist Report of Use Filing)

27,777 Aggregate Tuning Hours Per Year

8760 hours in a year

7/27/2011
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N\DCD

Summary of Noncommercial Options

y

2011: $00017

with an edueati n 2012: §0.0020
operations are ed by students .

starting and

Bet. $ 55,000 ATH/MO and
= Two seven day periods per

=44,000 ATH/YR = $ 100

Bet. $ 44,000 ATH/YR a 1

7/27/2011
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Summary of Commercial Options

or FM radio
o licensed

7/27/2011
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Thank you.

Questions?

Presented by:

7/27/2011
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